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"Your voice can be heard, and even if you're big, small, old, young, it
doesn't really matter. You can still make a change in the world."

-Mari Copeny

“The courage Jane Doe showed in bringing this case made me proud to represent her. This settlement
will not only positively impact Jane, but all students at the District in the future due to the changes we
were able to accomplish.” said Laura Laughlin, co-counsel for Jane Doe along with Adele Kimmel,
Director of the Students’ Civil Rights Project at Public Justice.  

Messa & Associates, P.C. represents individuals and their families in complex personal injury matters,
including sexual assault, catastrophic injury, medical malpractice, product liability, motor vehicle
accidents, fires and explosions. Our attorneys serve Pennsylvania clients throughout the state, including
in Philadelphia and other surrounding communities in Montgomery County, Chester County, Delaware
County, Bucks County, and Luzerne County. Additionally, Messa & Associates are proud to serve New
Jersey clients throughout that state, and also litigate selected cases throughout the country.

Messa & Associates attorney, Laura Laughlin, represented a
former North Penn School District student in a lawsuit stemming
from the repeated sexual assault of the student and the District’s
inappropriate response. On February 16, 2023, the School Board
approved a settlement agreeing to pay Jane Doe $750,000 in
addition to changes such as training of staff and administration
regarding sexual harassment and changes in procedures to
better protect the safety of students. The case involved Title IX
and §1983 claims relating to the failure to train administration
and respond appropriately following sexual assault and failure
to prevent future assaults.   



In response to the lawsuits by those injured by J&J’s products, rather than assuming responsibility,
J&J did what is known as the “Texas Two Step.” As “Step One,” J&J created two new companies, in
order to offload all its liabilities into one, called LTL Management, and shift all its assets into another,
called J&J Consumer Inc. As “Step Two,” LTL Management, which was not in financial distress,
promptly declared bankruptcy and obtained an injunction against lawsuits involving the talc products.
The injunction prohibited Plaintiffs from moving forward with their lawsuits.  Nevertheless, the second
company, J&J Consumer Inc., continued making significant profits.

Big News for Plaintiffs Pursuing Claims Against
Johnson & Johnson’s Talc Products:
Third Circuit Rejects Johnson & Johnson’s Bankruptcy
Scheme to Evade Cancer Lawsuits

Settlements and Verdicts

$5 Million Settlement after the safety system in a car failed during a vehicle collision causing catastrophic injuries

$2.7 Million Recovery when doctors neglected to perform a C-Section when baby was in distress

 

By Ashley DiLiberto

On January 30, 2023, the Third Circuit Court of Appeals,
in Philadelphia, rejected Johnson & Johnson's (“J&J”)
scheme to improperly utilize the bankruptcy system in
an effort to avoid responsibility in litigation related to its
cancer-causing talc products.
Nearly 40,000 individuals have filed lawsuits against J&J,
stating that J&J knew for decades that asbestos, a
known carcinogen, was present in its Baby Powder and
other cosmetic talc products, and was causing women to
develop ovarian cancer and mesothelioma. However,
unfortunately over the past eighteen months, Plaintiffs
were prevented from moving forward at all in their
cases, much less from recovering damages, due to J&J’s
abuse of the bankruptcy system.



As if J&J’s scheme were not obvious enough, it then began forum shopping. J&J created its new
companies under Texas laws and filed for bankruptcy in North Carolina, which is part of the Fourth
Circuit, where there is a notably low standard for determining if a bankruptcy was filed “in good faith.” 
 This raised eyebrows, as J&J is headquartered and incorporated in New Jersey. To quote Judge J. Craig
Whitley, of the Bankruptcy Court for the Western District of North Carolina, “in this case, the Debtor is
not just forum shopping; the Debtor is manufacturing forum and creating a venue to file bankruptcy.” He
also wrote, “There is no reason this court should be the only bankruptcy court to have the opportunity
to weigh in on these novel legal issues, especially considering that the ‘Texas Two Step’ tactic is being
employed by national corporations and impacts tens of thousands of present and future claimants
across the country.” He then transferred the case to New Jersey, where it should have been filed in the
first place.
Once in the New Jersey Bankruptcy Court, Plaintiffs filed a Motion to Dismiss. The Court, however,
allowed the bankruptcy to proceed, including the automatic stay which prevented all personal injury
lawsuits from moving forward. Plaintiffs therefore appealed to the Third Circuit Court of Appeals, which
dismissed the bankruptcy and ruled that J&J improperly placed its subsidiary into bankruptcy even
though it faced no financial distress. In fact, J&J agreed all along to fund all of LTL’s liabilities, which the
Third Circuit found was “not unlike an ATM disguised as a contract.” The Third Circuit Opinion states "
[w]e start, and stay, with good faith. Good intentions— such as to protect the J&J brand or
comprehensively resolve litigation—do not suffice alone. What counts to access the Bankruptcy Code’s
safe harbor is to meet its intended purposes. Only a putative debtor in financial distress can do so. LTL
was not. Thus we dismiss its petition."
The Third Circuit decision also more broadly calls into question the use of the Texas two-step. The
opinion implies that Texas Two-Step maneuvers can be used for truly insolvent subsidiaries but are not
permissible for solvent subsidiaries where there is an existing funding agreement with enough money to
pay claims in full.  
 Once the Third Circuit Court of Appeals issues its mandate, Plaintiffs’ lawsuits can resume. The mandate
is currently stayed, as J&J requested a rehearing en banc. However, during a hearing in Trenton, New
Jersey, on February 14, 2023, United States Bankruptcy Judge, Michael Kaplan, said “[i]t is my intent,
when the mandate is issued [by the Third Circuit Court of Appeals], to issue an order dismissing the
[bankruptcy] case.”
 The attorneys here at Messa & Associates are experienced at handling product liability cases, such as
the litigation involving J&J’s talc-based products. If you or a loved one has suffered an injury after using
J&J’s talc-based products, please contact us for a free consultation

About the Author: Ashley DiLiberto focuses her law practice on representing victims of catastrophic
personal injuries, including injuries caused by dangerous pharmaceutical drugs, defective medical
devices, unsafe consumer products, toxic torts, trucking and motor vehicle collisions, medical
malpractice, dog bites, and premises liability.
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CPAP:  The CPAP lawsuit continues to grow, as more and more personal injury cases are being filed against medical device company
Philips Respironics, due to serious injuries CPAP users suffered after inhaling the toxic foam particles during usage. At the Court’s
monthly Status Conference, the parties addressed discovery, depositions, and bellwether trials. Plaintiffs took the 30(b)(6) deposition
of Defendant Royal Philips, and Plaintiffs are pushing for bellwether trials to begin in next summer.  We anticipate that bellwether
cases will be selected in the coming months.justice.

Zantac: Unfortunately, Judge Rosenberg dismissed every Zantac lawsuit in the MDL on December 6, 2022, for lack of
admissible causation evidence. Plaintiffs’ lawyers have appealed that decision, and we are currently awaiting the Judge’s
ruling on the appeal. Plaintiff attorneys presented a motion asking the judge to allow the Zantac claims to be bundled for
the appeal, to which the judge denied. This means that each suit will have to be filed separately.

3M:  Plaintiffs’ lawyers filed an emergency Motion, urging the US Bankruptcy Court for the Southern District of Indiana to dismiss
Aearo’s bankruptcy, citing a major decision from the 3rd Circuit involving Johnson & Johnson, which said that Chapter 11 was being
abused to avoid mass tort litigation.  Like in the J&J case, Aearo has a “funding backstop” from its parent, 3M, which means it would
not face the risk of financial distress because, a huge company is willing to pay its debts. Additionally, 3M’s maneuver to change the
forum of litigation from civil trials to bankruptcy to avoid juries raises “the specter of abuse which must be guarded against to protect
the integrity of the bankruptcy system,” as the Third Circuit just highlighted in J&J case.   US Bankruptcy Court for the Southern District
of Indiana has scheduled a Status Conference to address the Motion to Dismiss filed by the 3M MDL Plaintiffs. The conference is
occurring today, February 13, 2023.
Boy Scouts of America: The $2.46 billion sex abuse settlement, approved in September by U.S. Bankruptcy Judge Laurie Selber
Silverstein, had the support of the Boy Scouts' largest insurers and 86% of the abuse victims who voted in the youth
organization's bankruptcy case.However, some of the insurers for the Boy Scouts of America, many of which provided excess
coverage above the liability limits of the primary policies, appealed the Judge’s approval of the Plan. They have submitted briefs
to U.S. District Court Judge Richard Andrews, requesting he reverse the decision approving the Plan. However, in order for the
Opponents of the Plan to be successful, they must prove that Judge Silverstein committed “clear error” in approving the plan,
and we do not believe they have identified anything in their briefs or arguments that could support an ultimate conclusion of
clear error. Judge Andrews heard arguments last week from both sides, and we are awaiting his Opinion.
Camp Lejeune: Immediately after the CLJA was signed into law last year on August 10, 2023, a wave of Camp Lejeune
victims immediately filed administrative claims under the new law with the Navy JAG. Several thousand CLJA claims were
filed with JAG in the first weeks after the bill was passed. The CLJA gives the JAG a strict 6-month deadline to act on these
administrative claims before the claimants become eligible to file a civil lawsuit in North Carolina federal court. Recently,
the first six-month deadline under the CLJA expired for the first-filed claimants.None of those initial claims have been
settled, so all of these claimants can now bring a civil case in the Eastern District of North Carolina. 
Hair Relaxer: Cases have been filed in federal courts across the country over hair relaxer products, which claim to permanently
straighten textured hair. On February 6, 2023, the JPML issued an Order consolidating all hair relaxer cancer lawsuits in federal
courts into a new MDL class action litigation in the Northern District of Illinois in Chicago.The MDL is assigned to Judge Mary M.
Rowland. The new hair relaxer MDL will start with around 60 pending cases from districts across the country.

Round Up: As of December 2022, Monsanto reached settlement agreements in nearly 100,000 Roundup lawsuits. Monsanto
paid approximately $11 billion. However, there are still about 26,000-30,000 active Roundup lawsuits. Most lawsuits have been
filed in state court, and there are still over 4,000 claims in the MDL, pending in California.


